
487 

Employment and Training Administration, Labor § 655.50 

reason(s) are on the whole justified, 
and take into account the effect(s) of a 
decision to approve on the adequacy of 
the underlying test of the domestic 
labor market for the job opportunity. 

(3) Other amendments to the applica-
tion, including elements of the job 
offer and the place of work, may be re-
quested, in writing, and will be granted 
if the CO determines the proposed 
amendment(s) are justified and will 
have no significant effect upon the 
CO’s ability to make the labor certifi-
cation determination required under 
§ 655.32. 

(4) The CO may change the date of 
need to reflect an amended date when 
delays occur in the adjudication of the 
Application for Temporary Employment 
Certification, through no fault of the 
employer, and the certification would 
otherwise become valid after the ini-
tial date of need. 

§ 655.35 Required departure. 
(a) Limit to worker’s stay. As defined 

further in DHS regulations, a tem-
porary labor certification shall limit 
the authorized period of stay for any 
H–2B worker whose admission is based 
upon it. 8 CFR 214.2(h)(13). A foreign 
worker may not remain in the U.S. be-
yond the validity period of admission 
by DHS in H–2B status nor beyond sep-
aration from employment, whichever 
occurs first, absent any extension or 
change of such worker’s status or grace 
period pursuant to DHS regulations. 

(b) Notice to worker. Upon establish-
ment of a pilot program by DHS for 
registration of departure, the employer 
must notify any H–2B worker starting 
work at a job opportunity for which 
the employer has obtained labor cer-
tification that the H–2B worker, when 
departing the U.S. by land at the con-
clusion of employment as described in 
paragraph (a) of this section, must reg-
ister such departure at the place and in 
the manner prescribed by DHS. This re-
quirement will apply only to H–2B for-
eign workers entering from ports of 
entry participating in the DHS pilot 
program. 

§ 655.50 Enforcement process. 
(a) Authority of the WHD Adminis-

trator. The WHD Administrator shall 
perform all the Secretary’s investiga-

tive and enforcement functions under 
secs. 1101(a)(15)(H)(ii)(b), 103(a)(6), and 
214(c) of the INA, pursuant to the dele-
gation of authority from the Secretary 
of Homeland Security to the Secretary 
of Labor. 

(b) Conduct of investigations. The Ad-
ministrator, WHD, shall, either pursu-
ant to a complaint or otherwise, con-
duct such investigations as may, in the 
judgment of the Administrator, be ap-
propriate, and in connection therewith, 
may enter and inspect such places and 
such records (and make transcriptions 
or copies thereof), question such per-
sons, and gather such information as 
deemed necessary by the Adminis-
trator to determine compliance regard-
ing the matters which are the subject 
of investigation. 

(c) Employer cooperation/availability of 
records. An employer shall at all times 
cooperate in administrative and en-
forcement proceedings. An employer 
being investigated shall make avail-
able to the WHD Administrator such 
records, information, persons, and 
places as the Administrator deems ap-
propriate to copy, transcribe, question, 
or inspect. Where the records are main-
tained at a central recordkeeping of-
fice, other than in the place or places 
of employment, such records must be 
made available for inspection and 
copying within 72 hours following no-
tice from the Secretary, or a duly au-
thorized and designated representative. 
No employer or representative or agent 
of an employer subject to the provi-
sions of secs. 1101(a)(15)(H)(ii)(b) and 
214(c) of the INA and/or of this subpart 
shall interfere with any official of the 
Department who is performing an in-
vestigation, inspection, or law enforce-
ment function pursuant to 8 U.S.C. 
1101(a)(15)(H)(ii)(b) or 1184(c). Any such 
interference shall be a violation of the 
labor certification application and of 
this subpart, and the Administrator 
may take such further actions as the 
Administrator considers appropriate. 
(Federal criminal statutes prohibit cer-
tain interference with a Federal officer 
in the performance of official duties. 18 
U.S.C. 111 and 18 U.S.C. 1114.) 

(d) Confidentiality. The WHD Admin-
istrator shall, to the extent possible 
under existing law, protect the con-
fidentiality of any person who provides 
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information to the Department in con-
fidence in the course of an investiga-
tion or otherwise under this subpart. 

§ 655.60 Violations. 
The WHD Administrator, through in-

vestigation, shall determine whether 
an employer has— 

(a) Filed a petition with ETA that 
willfully misrepresents a material fact. 

(b) Substantially failed to meet any 
of the conditions of the labor certifi-
cation application attested to, as listed 
in § 655.22, or any of the conditions of 
the DHS Form I–129, Petition for a 
Nonimmigrant Worker for an H–2B 
worker in 8 CFR 214.2(h). 

(c) Misrepresented a material fact to 
the State Department during the visa 
application process. 

§ 655.65 Remedies for violations. 
(a) Upon determining that an em-

ployer has willfully failed to pay 
wages, in violation of the attestation 
required by § 655.22(e) or willfully re-
quired employees to pay for fees or ex-
penses prohibited by § 655.22(j), or will-
fully made impermissible deductions 
from pay as provided in § 655.22(g), the 
WHD Administrator may assess civil 
money penalties that are equal to the 
difference between the amount that 
should have been paid and the amount 
that actually was paid to such non-
immigrant(s), not to exceed $10,000. 

(b) Upon determining that an em-
ployer has terminated by layoff or oth-
erwise any employee described in 
§ 622.55(k) of this part, within the pe-
riod described in that section, the Ad-
ministrator may assess civil money 
penalties that are equal to the wages 
that would have been earned but for 
the layoff at the H–2B rate for that pe-
riod, not to exceed $10,000. No civil 
money penalty shall be assessed, how-
ever, if the employee refused the job 
opportunity, or was terminated for 
lawful, job-related reasons. 

(c) The Administrator may assess 
civil money penalties in an amount not 
to exceed $10,000 per violation for any 
substantial failure to meet the condi-
tions provided in the H–2B Application 
for Temporary Employment Certification 
or the DHS Form I–129, Petition for a 
Nonimmigrant Worker for an H–2B 
worker or successor form, or any will-

ful misrepresentation in the applica-
tion or petition, or a failure to cooper-
ate with a Department audit or inves-
tigation. 

(d) Substantial failure in paragraph 
(b) of this section shall mean a willful 
failure that constitutes a significant 
deviation from the terms and condi-
tions of the labor condition application 
or the DHS Form I–129, Petition for a 
Nonimmigrant Worker for an H–2B 
worker or successor form. 

(e) For purposes of this subpart, 
‘‘willful failure’’ means a knowing fail-
ure or a reckless disregard with respect 
to whether the conduct was contrary to 
sec. 214(c) of the INA, or this subpart. 
See McLaughlin v. Richland Shoe Co., 
486 U.S. 128 (1988); see also Trans World 
Airlines v. Thurston, 469 U.S. 111 (1985). 

(f) The provisions of this subpart be-
come applicable upon the date that the 
employer’s labor condition application 
is certified and/or upon the date em-
ployment commences, whichever is 
earlier. The employer’s submission and 
signature on the labor certification ap-
plication and DHS Form I–129, Petition 
for a Nonimmigrant Worker for an H– 
2B worker or successor form con-
stitutes the employer’s representation 
that the statements on the application 
are accurate and its acknowledgment 
and acceptance of the obligations of 
the program. The employer’s accept-
ance of these obligations is re-affirmed 
by the employer’s submission of the pe-
tition (Form I–129), supported by the 
labor certification. 

(g) In determining the amount of the 
civil money penalty to be assessed pur-
suant to paragraphs (b) and (c) of this 
section, the WHD Administrator shall 
consider the type of violation com-
mitted and other relevant factors. In 
determining the level of penalties to be 
assessed, the highest penalties shall be 
reserved for willful failures to meet 
any of the conditions of the application 
that involve harm to U.S. workers. 
Other factors which may be considered 
include, but are not limited to, the fol-
lowing: 

(1) Previous history of violation, or 
violations, by the employer under the 
INA and this subpart, and 8 CFR 214.2; 

(2) The number of U.S. or H–2B work-
ers employed by the employer and af-
fected by the violation or violations; 
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